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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, A.J.S. 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 18 (S-3) OF 2017 
(Arising out of G.R.case No.294/2014) 

 
1. Sri Hemanta Bania    
        Son of Putul Bania 
        Vill: Da-Parbatia, Sonai Gaon 
        P.S. Tezpur 
        Dist- Sonitpur...   Appellant/accused 

 
                 -VERSUS- 

 
1. Smti Nirmali Hazarika 
         W/o Sri Chitraranjan Hazarika 
 Vill: Da-Parbatia, Sonai Gaon 
 P.S. Tezpur 
        Dist- Sonitpur. 
2. State of Assam    
                          …………….  Opp. Party 
 

 
A P P E A R A N C E 

 
           For the Appellant :          Sri S.K. Sharma,  Advocate   

 

           For the Opp. party :  Smti R. Chakravarti, Addl.P.P. 

   
  Date of Argument : 24-10-2017. 

 

 Date of Judgement : 14-11-2017 

 

J U D G E M E N T 

 

 1.    This Appeal being  Crl. Appeal No. 18 (S-3) of 2017 has  

filed by the appellant/accused  Hemanta Bania under section 374(3)  

Cr.P.C. with prayer for setting aside the judgement and order of 

conviction passed against the accused/appellant by Ms. P. Chakravarty, 
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Ld. Judicial Magistrate, 1st Class,  Tezpur vide judgment and order dated 

16-6-2017 in G.R. Case No.294/2014.   

2.                  By the aforesaid judgment,  Ld. Judicial Magistrate, 1st 

Class,  Tezpur was pleased to convict the accused/appellant for the 

offence U/s.448  of IPC sentencing him to suffer S.I. for 1 (one) month 

and also for the offence U/s.354 of IPC sentencing him to suffer S.I. for 

1(one) year and also to pay a fine of Rs.1,000.00 (Rupees one thousand) 

only and in default to suffer S.I. for another 10(ten) days.             

3.                  Being highly aggrieved with the said judgment and order 

dated 16-6-2017 passed, in G.R. Case No.294/2014, by Ms. P. 

Chakravarti, Ld. Judicial Magistrate, 1st Class, Tezpur, the appellant begs 

to prefer this  appeal on the following amongst other grounds :      

GROUNDS: 

(i) That there are vital contradictions in the statement 

amongst the PWs and to confirm such contradictions 

of PWs the Ld. Trial Court as well as prosecution has 

failed to examine the investigating officer of the case.  

(ii) That when the vital contradictions are available on 

record and if defence has not given the opportunity to 

cross examine the IO to confirm such contradictions, 

conviction in such circumstances is improper and 

hence required to be set aside. 

(iii) That the CW1 i.e. the son of the victim who is an 

interested witness, who deposed in his cross 

examination that at the time of alleged incident he 

was studying in the front room of their house. The 

statement of the CW1 is not believable because  the 

entire incident took place in front of him but he remain 

silent at that time. Actual fact is that the CW1 did not 

see the occurrence for which the investigating officer 

has not recorded his statement U/s.161 of Cr.P.C. 

(iv) That the Ld. Judicial Magistrate, 1st Class has erred 

both in law and in fact in convicting the 

accused/appellant U/s.448/354 of IPC. 
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(v) That the prosecution examined three prosecution 

witnesses and one Court Witness out of which three 

are interested witnesses and the independent witness 

has deposed that he did not witness anything.  

(vi) That the judgment and order passed by the Ld. Trial 

Court is bad in law and equity and is based on 

surmise, supposition and on conjectures only.  

Fact of the case 

4.            The fact of the prosecution case is that on                

3-2-2014 at about 7 p.m. the accused person entered in the premise 

of the informant and touched her body and also used obscene 

language. The accused also asked the informant to go with him and 

stated that in return he would pay money to her.     

 

5.    Point for determination  

(1)  Whether the accused, on 3-2-14 at about 7 p.m. 

criminally trespassed in the premises of the informant  and 

thereby committed an offence punishable U/s.448  of the 

I.P.C. 

(2) Whether the accused person, on the same date and 

time, used criminal force to the informant intending to 

outrage her modesty and thereby committed an offence 

punishable U/s.354 of UPC. 

 

EVIDENCE                                                                            

 

6.                      PW1  Smti Nirmali Hazarika in her evidence stated that 

on the date of incident  while  her son Chinmoy Hazarika was studying   

she was making food in the kitchen. When she came outside of their 

kitchen, all of a sudden the accused person came and hold her left hand 

and handed her money saying that he want her body. The accused 

person told her that he will give her whatever money she want provided 

she gives him her body.  Then she told the accused person what rubbish 

he was talking and then she pushed the accused person out of her 
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compound. Thereafter she lodged the FIR. She has proved the FIR as 

Ext.1 wherein Ext.1(1) is her signature.  

7.    In her cross examination she has stated that the 

accused person stays opposite to her house. The accused person smelled 

of dendrite and he was walking in an abnormal manner. She denied the 

defence suggestion  when her husband came home on parole once, he 

had some quarrel with the accused person.  She also denied the defene 

suggestion that her husband threatened the accused person of dire 

consequences.  

8.     PW2 Sri Sankar Saud in his evidence stated that  on the 

date of occurrence at about 6 p.m.  he heard hue and cry from the house 

of the informant and then he came out along with his father and saw that 

many people had gathered. He came to know from the informant that the 

accused had stated something to her. 

9.     During cross examination she has stated that her father 

told him that the accused person had stated something to the informant. 

He has not witnessed the incident so he cannot say whether the accused 

person actually told something to the informant or not.  

10.    PW3 Smti Anima Borah in her evidence stated that the 

alleged incident took place about three years ago. On the date of 

occurrence at about 7/7:30 p.m. she heard noise from the house of the 

informant. When she reached her house she saw the informant was 

pushing the accused out of her house. When she asked the informant 

what had happened, she told her that the accused person came to rape 

her.   

11.     In her cross examination she has stated that after 

hearing noise she came out of her house. She has not witnessed the 

incident. She stayed as a tenant in the house of the informant.  

12.   CW1 Sri Chinmoy Hazarika in his evidence stated that  

about two years back at about 6 p.m. while he was studying and his 

mother was cooking, the accused person came inside their house and 

gave money to his mother and used force upon her. Then his mother 

raised hue and cry and pushed the accused out of their house and in the 

mean time on hearing the shout of his mother, the nearby people came 
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to their house.  Then they informed the family members of the accused 

person. Then his mother informed police about the case.  

13.   In his cross examination he has stated that he was 

studying in front room of their house. Police did not interrogate him in 

connection with this case. He further stated that his father is a convict 

and he is undergoing imprisonment in jail. His father comes in parole 

after six months or one year.  He denied the defence suggestion when his 

father had come on parole, his father had some argument with the 

accused person and then his mother had falsely lodged this case against 

the accused person.  

 

APPRECIATION 

14.                     Appreciating the evidence on record it is found that  

PW1 Smti Nirmali Hazarika in her evidence has specifically stated that 

while she was coming out of her kitchen, all of a sudden the accused 

person came and hold her left hand and handed her money saying that 

he want her body. She has also stated that the accused person told her 

that he will give her whatever money she want provided she gives him 

her body.  Then she rebuked him and pushed him out of her compound. 

CW1 Chinmoy Hazarika, the son of the informant, who was studying in 

the same house, supported the version of his mother, the PW1. The 

defence, during cross examination, has failed to rebut the above 

incriminating evidence put forwarded by the PW1 and CW1.  Although 

PW2 Sri Sankar Saud  has not witnessed the incident but PW3 Smti 

Anima Bora has stated that she heard noise from the house of the 

informant and while reaching the house of the informant she saw the 

informant pushing the accused out of her house and thereafter  the 

informant told the incident to her. The above evidence also could not be 

rebutted by the defence side. Evidence further reveals that the PW3 

stayed in the house of the informant as tenant. PW3 has supported one 

part of the version of the informant that the informant pushed the 

accused out of her compound. 

15.                       Under the above evidence on record I am of the opinion 

that the Ld. Trial Court has rightly found the accused guilty for the 

offence U/s.448 of IPC. It is also proved from the evidence on record, as 
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discussed above, that the accused had demanded or requested for sexual 

favour from the PW1 by giving money to her which itself amounts to 

outraging the modesty of a woman. But if we critically examaine the 

evidence of the PW1 we do not find any specific evidence that the 

accused assaulted or used criminal force to her in demanding the sexual 

favour. Therefore, I am of the considered opinion that the act of the 

accused does not come under the offence of Section 354 of IPC. Section 

354(A)(1) of IPC provides that if a man commits any of the following  

acts :                         

 (i) physical contact and advances involving unwelcome 

and explicit sexual overtures; or 

(ii)  a demand or request for sexual favours; or  

(iii) showing pornography against the will of a woman; 

or 

(iv) making sexually coloured remarks.   

Shall be guilty of the offence of sexual harassment.   

 

16.                 In the instant case certainly the evidence on record is 

sufficient to prove that the accused had demanded or requested for sexual 

favour which is sexual harassment to PW1 and as such the accused is guilty 

for the offence U/s.354(A)(1) of IPC punishable U/s.354(A)(2)  of IPC.  

17.        The offence U/s.354(A)(2) of IPC is slightly lighter than the 

offence U/s.354 of IPC and the facts constituting the offence U/s.354(A)(2) 

of IPC has already been explained to the accused during framing of charges 

and as such I am of the opinion that there is no requirement of framing of 

charge afresh rather commission of offence U/s.354(A)(2)  of IPC can be 

decided on the available evidence on record as the accused got sufficient 

opportunity to defend his case during the trial.  

18.       In view of the above discussion I hold that the 

appellant/accused is guilty for the offence U/s.448/354(A)(2) of IPC.                                                       

19.               Upon consideration of available evidence on record  and also 

on consideration of statement of the accused U/s.313 of Cr.P.C. I modify  the 

conviction and sentence convicting the accused for the offence 

U/s.448/354(A)(2) of IPC also and sentenced the appellant/accused to pay a 

fine of Rs.1,000.00 (Rupees one thousand) only for the offence U/s.448 of IPC, 
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in default, S.I. for 1 (one) month and also sentenced to S.I. for 3 (three) 

months for the offence U/s.354(A)(2) of IPC and to pay a fine of Rs.1,000.00 

(Rupees one thousand) only, in default, S.I. for another 1 (one) month.                                                                                                                                  

20.              With the above modification the appeal is disposed of.  

21.              The accused/appellant is directed to appear before the Ld. Trial 

Court within a period of one month to serve out the sentence.         

22.       Send back the case record of G.R. Case No. 294/2014 to the Court 

of Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

judgment.                                          

23.       Given under my hand and seal of this court on this 14th day of  

November, 2017.                                                                         

 

 

 

                     ( D. Ullah ) 
                  Additional Sessions Judge, 
                            Sonitpur, Tezpur.   
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   


